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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, amici curiae state that: 

The Center for Democracy & Technology (“CDT”) is a nonprofit public 

interest group that seeks to promote free expression, privacy, individual liberty, and 

technological innovation on the open, decentralized Internet.  CDT advocates 

balanced copyright policies that provide appropriate protections to creators without 

curtailing the openness and innovation that have been vital to realizing the 

democratizing potential of new digital media.  CDT has no parent companies, 

subsidiaries, or affiliates.  No publicly held corporation has an ownership stake of 

10% or more in CDT. 

 The Electronic Frontier Foundation (“EFF”) is a member-supported, 

nonprofit public interest organization devoted to maintaining the traditional balance 

that copyright law strikes between the interests of copyright owners and the 

interests of the public.  Founded in 1990, EFF represents more than 13,000 dues-

paying members including consumers, hobbyists, computer programmers, 

entrepreneurs, students, teachers, and researchers united in their reliance on a 

balanced copyright system that ensures adequate protection for copyright owners 

while ensuring broad access to information in the digital age.  EFF has no parent 

companies, subsidiaries, or affiliates.  No publicly held corporation has an 

ownership stake of 10% or more in EFF. 
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Public Knowledge is a nonprofit public interest advocacy organization that 

represents consumers’ rights in Washington, D.C.  Public Knowledge works with 

consumer and industry groups to promote balance in intellectual property law and 

technology policy, ensuring that the public can benefit from new innovations, fast 

and affordable access, and the use of content. Public Knowledge has no parent 

companies, affiliates, or subsidiaries. No public company holds an ownership stake 

in Public Knowledge. 

Members of the Broadband Service Providers Association (“BSPA”) deploy 

and operate facilities-based, advanced, last-mile broadband networks for the 

delivery of innovative bundles of voice, multichannel/on-demand video, and high-

speed data/Internet services directly to homes and small businesses across the 

country.  The current members of BSPA, all of which are last-mile, facilities-based 

providers, are:  Everest Connections, Hiawatha Broadband, Knology, PrairieWave 

Communications, RCN, and SureWest Communications.  BSPA’s mission, as a 

nonprofit, member-supported trade association, is to promote and support the 

development of a competitive, facilities-based, broadband industry that will 

increase infrastructure investment, create customer choice, lower prices, and 

provide critical network diversity.  BSPA has no parent companies, subsidiaries, or 

affiliates.  No publicly held corporation has an ownership stake of 10% or more in 

BSPA. 
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The Consumer Electronics Association (“CEA”) is the preeminent trade 

association of the U.S. consumer electronics industry.  CEA members lead the 

consumer electronics industry in the development, manufacturing, and distribution 

of audio, video, mobile electronics, communications, information technology, 

multimedia, and accessory products, as well as related services, that are sold 

through consumer channels. CEA’s more than 2,100 corporate members contribute 

more than $125 billion to the U.S. economy.  No publicly held corporation has an 

ownership stake of 10% or more in CEA. 

The Computer & Communications Industry Association (“CCIA”) is 

dedicated to open markets, open systems, and open networks.  CCIA members 

participate in many sectors of the computer, information technology, and 

telecommunications industries and range in size from small entrepreneurial firms 

to the largest in the industry.  CCIA member companies together employ nearly 

one million people and generate annual revenues exceeding $200 billion.  A 

complete list of CCIA’s members is available at 

http://www.ccianet.org/members.html.  No publicly held corporation has an 

ownership stake of 10% or more in CCIA. 

CTIA - The Wireless Association® (formerly known as the Cellular 

Telecommunications & Internet Association) is a Section 501(c)(6) not-for-profit 

organization organized under the laws of the District of Columbia and represents 
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the wireless communications industry.  Members of CTIA include service 

providers, manufacturers, wireless data and Internet companies, and other industry 

participants.  CTIA has not issued any shares of debt securities to the public, and 

CTIA has no parent companies, subsidiaries, or affiliates that have issued any 

shares or debt securities to the public.  No publicly held corporation has an 

ownership stake of 10% or more in CTIA. 

The Internet Commerce Coalition is a coalition of leading United States 

Internet service providers, such as Comcast and Verizon, e-commerce companies, 

such as eBay, and technology trade associations, such as the United States Telecom 

Association.*  The ICC’s mission is to achieve a legal environment that allows 

service providers, their customers, and other users to do business on the global 

Internet under reasonable rules governing liability and use of technology.  No 

publicly held corporation has an ownership stake of 10% or more in the ICC. 

NetCoalition serves as the public policy voice for some of the world’s most 

innovative Internet companies, including Bloomberg, CNET Networks, Google, 

IAC/InterActiveCorp., and Yahoo!  NetCoalition provides creative and effective 

solutions to the critical legal and technological issues facing the Internet.  By 

enabling industry leaders, policymakers, and the public to engage directly, 

NetCoalition has helped ensure the integrity, usefulness, and continued expansion 

                                                 
*  ICC member Time Warner Inc. declined to join this brief. 
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of this dynamic new medium.  No publicly held corporation has an ownership stake 

of 10% or more in NetCoalition. 

The United States Telecom Association (“USTelecom”) is the premier trade 

association representing service providers and suppliers for the 

telecommunications industry.  Its diverse membership includes smaller companies 

such as BEVCOMM, Inc. based in Blue Earth, Minnesota and SureWest 

Communications in Sacramento, California.  Both companies offer advanced 

digital video programming to subscribers in their service territories.  USTelecom’s 

members also include some of the largest corporations in the U.S. economy, such 

as AT&T and Verizon, which are each deploying new, state-of-the-art video 

services to consumers.  USTelecom also has international and associate members 

that include consultants, communications equipment providers, banks and 

investors, and other parties with interests in the telecommunications industry.  

USTelecom has no parent companies, subsidiaries, or affiliates.  No publicly held 

corporation has an ownership stake of 10% or more in USTelecom. 

The Home Recording Rights Coalition (“HRRC”), an unincorporated 

association, is a leading advocacy group for consumers’ rights to use home 

electronics products for private, non-commercial purposes.  The members of 

HRRC include consumers, retailers, manufacturers, and professional servicers of 

consumer electronics products.  The HRRC was founded in 1981, in response to 
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the Ninth Circuit’s ruling, in the Betamax litigation, later overturned by the 

Supreme Court, that distribution of consumer video recorders constituted 

contributory copyright infringement.  No publicly held corporation has an 

ownership stake of 10% or more in HRRC. 

The American Library Association (“ALA”) is the oldest and largest library 

association in the world, with over 66,000 librarians, library trustees, and other 

friends of libraries dedicated to improving library services and promoting the public 

interest in a free and open information society.  No publicly held corporation has an 

ownership stake of 10% or more in ALA. 

The American Association of Law Libraries (“AALL”) is a nonprofit 

educational organization with over 5,000 members nationwide.  AALL’s mission is 

to promote and enhance the value of law libraries to the legal and public 

communities, to foster the profession of law librarianship, and to provide leadership 

in the field of legal information and information policy.  No publicly held 

corporation has an ownership stake of 10% or more in AALL. 

The Association of Research Libraries (“ARL”) is a nonprofit organization of 

123 research libraries in North America.  ARL’s mission is to influence the 

changing environment of scholarly communication and the public policies that 

affect research libraries and the communities they serve.  No publicly held 

corporation has an ownership stake of 10% or more in ARL. 
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The Medical Library Association (“MLA”) is a nonprofit, educational 

organization with more than 4,500 health sciences information professional 

members worldwide.  Founded in 1898, MLA provides lifelong educational 

opportunities, supports a knowledgebase of health information research, and works 

with a global network of partners to promote the importance of quality information 

for improved health to the health care community and the public.  No publicly held 

corporation has an ownership stake of 10% or more in MLA. 

The Special Libraries Association (“SLA”) is a nonprofit global organization 

for innovative information professionals and their strategic partners.  SLA serves 

more than 12,000 members in 83 countries in the information profession, including 

corporate, academic and government information specialists.  SLA promotes and 

strengthens its members through learning, advocacy and networking initiatives.  No 

publicly held corporation has an ownership stake of 10% or more in SLA. 
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INTEREST OF AMICI CURIAE 

The law is clear that when one party provides the means for reproducing a 

copyrighted work and another party makes the decision to copy, only the party 

exercising control over the copying decision is potentially liable for direct 

copyright infringement.  See, e.g., CoStar Group, Inc. v. LoopNet, Inc., 373 F.3d 

544, 550 (4th Cir. 2004).  Contrary to that rule, the district court deemed 

Cablevision a direct infringer because of its control over a means of copying.  The 

district court focused on factors – such as the placement of equipment in 

Cablevision’s offices, and Cablevision’s offering of access to the equipment as a 

service rather than a product for purchase – that are unrelated to the correct inquiry 

whether Cablevision engaged in the volitional conduct necessary to be held liable 

for direct infringement.  Focusing on these irrelevant factors, the district court 

imposed liability on Cablevision without any consideration of whether 

Cablevision’s service has noninfringing uses or whether imposing liability would 

advance or undermine the purposes of copyright law. 

Amici are trade associations and consumer and public interest groups that 

collectively represent a wide spectrum of industry, nonprofit, and consumer 

interests, with a particular focus on high-technology enterprises and issues.  The 

amici trade associations, for example, represent leading (and smaller) companies in 

the computer, consumer electronics, Internet services, and wireless and wireline 
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communications businesses, among others.  Amici have a strong interest in this 

case because finding Cablevision liable for direct copyright infringement on the 

record facts would upset the balance that Congress and the courts have sought to 

achieve between protecting the legitimate interests of copyright holders on the one 

hand, and, on the other hand, accommodating innovative and socially useful 

products and services that make full use of modern communications networks. 

In this brief, amici focus on two principal concerns.  First, because the 

district court rested its finding of direct copyright infringement largely on the 

location of the recording device and Cablevision’s offering of a network-based 

service rather than a stand-alone device, upholding its decision based on the record 

below would establish an unprincipled legal bias against remote and network-

based services.  Innovation and economic growth would suffer without any 

countervailing promotion of invention or creativity.  Second, because the decision 

below gives no weight to consumers’ lawful uses of Cablevision’s remote DVR, it 

generally endangers fair uses of copyrighted material that employ similar remote 

and network-based technologies.  Development of new technologies such as 

remote data storage and remote computing applications would be chilled.  For 

these reasons, the decision below threatens harm to consumers, nonprofit 

institutions, and businesses, including amici and their members.     

All parties have consented to the submission of this brief. 
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SUMMARY OF ARGUMENT 

1. The question in this case is whether Cablevision directly infringes 

plaintiffs’ copyrights when, in addition to distributing licensed video 

programming, it provides a service that enables the subscriber, solely at his or her 

option, to record the programming for viewing at a more convenient time.  

Contrary to the district court’s holding, Cablevision is not a direct infringer in this 

situation. 

Those who reproduce or publicly perform a copyrighted video work may be 

direct infringers under 17 U.S.C. § 106(1) or (4) unless their use is licensed or 

permitted under 17 U.S.C. §§ 107-122.  But those who merely provide the means 

for engaging in activities covered by Section 106 can be liable only secondarily, if 

at all.  As the Fourth Circuit explained in CoStar, “[t]o establish direct liability . . . 

something more must be shown than mere ownership of a machine used by others 

to make illegal copies.”  373 F.3d at 550 (emphasis omitted).  Therefore, a service 

provider “who owns an electronic facility that responds automatically to users’ 

input is not a direct infringer.”  Id. 

 Cablevision’s remote DVR carries out user commands on a fully automated 

basis, with no volitional action by any Cablevision employee.  Regardless of the 

technical details or location of the system, Cablevision cannot be liable as a direct 

infringer because it lacks control over the customers’ decision to copy. 
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The Supreme Court’s decision in Sony Corporation of America v. Universal 

City Studios, Inc., 464 U.S. 417, 442 (1984), establishes that the provider of a 

device that is “capable of substantial noninfringing uses” cannot be held 

secondarily liable for copyright infringement.  Had the district court analyzed 

Cablevision’s activities under the law of secondary liability, Sony would have 

provided Cablevision with a powerful defense.  Surely for that reason, plaintiffs 

brought only a direct liability claim. 

The district court seems not to have considered the implications of plaintiffs’ 

end run around Sony.  It concluded that facilitating consumer activities that may 

constitute socially desirable fair use – which cannot lead to secondary liability 

because there would be no direct infringer – is nevertheless a basis for finding 

direct infringement by Cablevision.  The district court’s implausible conclusion 

was incorrect under established principles of copyright.1 

2. Unlike secondary liability, direct infringement is a strict liability 

offense that “does not require intent or any particular state of mind.”  Religious 

Tech. Ctr. v. Netcom On-line Commc’n Servs., Inc., 907 F. Supp. 1361, 1367 (N.D. 

                                                 
1 Because plaintiffs did not allege contributory infringement giving rise to 

attendant fair use issues, this case lacks the sort of factual record that would be 
necessary to evaluate a contributory infringement claim and provides no basis for 
questioning the legality of consumer time-shifting under Sony.  See Opinion, 
Twentieth Century Fox Film Corp. v. Cablevision Sys. Corp., Dkt. Nos. 06-Civ.-
3390, 06-Civ.-4092, at 18 (S.D.N.Y Mar. 22, 2007) (“Op.”), reprinted at SPA-1 
through SPA-37.   
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Cal. 1995).  Moreover, innovators will not be held liable under secondary liability 

principles based on their design and distribution of a product that has substantial 

noninfringing uses.  See Sony, 464 U.S. at 442.  The rules governing secondary 

liability help to ensure that potential copyright liability does not “compromise 

legitimate commerce or discourage innovation having a lawful promise.”  Metro-

Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 937 (2005).  In 

finding direct liability, the district court undermined the protections of 

noninfringing uses that are built into the law of secondary liability.  

The resulting threat to technological progress is immediate.  The widespread 

availability of high-speed (“broadband”) Internet connections has led to new forms 

of information processing, storage, and retrieval, all enabled by remote, 

interconnected computers owned and maintained by third parties and accessible to 

many.  Rather than having to own, maintain, and upgrade devices in their own 

homes, consumers increasingly have remote access to services that provide the 

same or better capabilities more efficiently and conveniently, and that enable the 

sharing of information among all users.  The interaction and interdependence of 

networked devices blurs lines between “devices” and “services.” 

Remote and network-based computing promote efficiency and economic 

growth, and benefit the public.  If suppliers and operators of remote and network-

based devices are potentially liable for direct copyright infringement based on the 
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activities of their customers, including noninfringing uses, then new technologies 

and services will be discouraged for no legitimate copyright purpose. 

ARGUMENT 

I. CABLEVISION’S REMOTE DVR DOES NOT DIRECTLY 
INFRINGE PLAINTIFFS’ COPYRIGHTS 

 
Cablevision holds licenses that authorize it to deliver plaintiffs’ 

programming to consumers.  After that licensed delivery, the customer controls his 

or her own use of the programming.  Because the decision to record and later view 

programming via Cablevision’s remote DVR is entirely up to the customer, 

Cablevision could be liable, if at all, solely under principles of secondary liability. 

A. Cablevision’s Delivery of Video Programming to Devices Chosen 
by Its Customers Is Licensed and Non-Infringing  

 
Cablevision is authorized, either by statute or through privately negotiated 

licenses, to deliver both over-the-air and non-broadcast programming to its 

customers.  See 17 U.S.C. § 111 and 17 C.F.R. Part 256 (compulsory license for  

broadcast programming); 47 U.S.C. §§ 325(b), 534-535 (negotiated or compulsory 

carriage of local broadcast signals); Op. at 4. 

Cablevision’s delivery of video programming to the remote DVR is no 

different in substance than Cablevision’s delivery of video programming to the 

same customer’s television set, cable box, VCR, or home DVR.  In using the 

remote DVR, Cablevision’s customer specifically directs the recording of 
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particular programming.  See Op. at 14.  Based on that instruction, the 

programming is directed automatically to a dedicated portion of the remote DVR 

that Cablevision has set aside for the individual customer’s exclusive use.   See id. 

at 10.  Thus, “if 1000 customers want to record a specific episode of HBO’s ‘The 

Wire,’ 1000 separate copies of that episode are made, each copy uniquely 

associated by identifiers with the set-top box of the requesting customer.”  Id. at 

16.  Only the particular user who decides to record the program on his or her 

assigned portion of the DVR has access to that copy.  See Op. at 10.  The 

customer’s control over recordings he or she has stored on Cablevision’s remote 

DVR is just as complete as if the recordings had been made on a home device.  

The customer can play or delete the recorded program at any time.  See id. at 10, 

17. 

Cablevision does not infringe plaintiffs’ copyrights when its customers 

receive video programming over the cable system at the device of their choosing.  

See Sony, 464 U.S. at 433 (an authorized user “is not an infringer of the copyright 

with respect to such use”); Gilliam v. American Broad. Cos., Inc., 538 F.2d 14, 20 

(2d Cir. 1976) (if a “work is licensed by the proprietor of the copyright . . . , those 

parties will, of course, suffer no liability for their use of the underlying work 

consistent with the license”).  Moreover, Cablevision’s licensed provision of 

programming to its customers does not result in infringement simply because 
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Cablevision also provides the customer with a means of recording that 

programming for fair use purposes. 2 

B. Because Cablevision Lacks Control Over the Copying Decision, It 
Is Not a Direct Infringer 

 
Under the licenses described above, plaintiffs receive payment for the 

delivery of their programming into the control of Cablevision’s customers.  What 

plaintiffs want is to be paid again when the customer chooses to record the 

programming for viewing at a later time. 

Fundamentally the same issue was presented in Sony, where the copyright 

holders, advancing a contributory infringement theory pursuant to the law of 

secondary liability, attempted to force Sony to pay royalties “for distributing 

[video recorders] to the general public.”  464 U.S. at 421.  Plaintiffs similarly 

would require Cablevision to pay royalties for providing a service that enables 

customers to view video programming at a later time of the customer’s choosing – 

or to stop providing the service.  Rather than making the rejected argument that 

                                                 
2 During the district court’s hearing on the cross-motions for summary 

judgment, counsel for plaintiff Twentieth Century Fox confirmed that Cablevision 
has licenses for “cablecasting” plaintiffs’ programming, and that the plaintiffs’ 
claims of infringement accordingly are limited to activities involving the sending 
of programming “through” the remote DVR, which are discussed in the next 
section of this brief.  See Hearing Transcript, Twentieth Century Fox Film Corp. v. 
Cablevision Sys. Corp., Dkt. Nos. 06-Civ.-3390, 06-Civ.-4092, at 199-201 
(S.D.N.Y Oct. 31, 2006).  
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consumers’ recording of television programming for time-shifting purposes is not 

fair use, see id. at 442-56, however, plaintiffs allege direct copyright infringement. 

In attempting to dodge Sony, plaintiffs run straight into a basic principle of 

copyright:  Providing consumers the means by which they implement their own 

choices is not grounds for a direct infringement action.  It is, instead, a description 

of grounds on which a claim of secondary liability might be pursued. 

1. A Plaintiff Who Alleges Direct Infringement Must Show 
Copying by the Defendant Himself, Not Just Contribution to 
Copying Undertaken by Another 

 
Liability for contributory infringement – which is the species of secondary 

liability that is relevant to this case – arises if defendant “induces, causes or 

materially contributes to the infringing conduct of another.”  Gershwin Pub. Corp. 

v. Columbia Artists Mgmt., Inc., 443 F.2d 1159, 1162 (2d Cir. 1971) (footnote 

omitted) (finding party secondarily liable for contributory infringement because it 

“was in a position to police the infringing conduct” even though it “has not [it]self 

performed the protected composition”).  But for the Supreme Court’s 

determination in Sony that consumers’ use of video recorders is permissible fair 

use, plaintiffs surely would have brought this case under a contributory 

infringement theory.3 

                                                 
 3 Vicarious infringement and possible other grounds for secondary liability 
are not pertinent here.  See generally Grokster, 545 U.S. at 930-37 (discussing 
requirements for secondary liability). 
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By advancing only a direct infringement claim, plaintiffs have assumed the 

burden of making a particular showing.  Only a party who “trespasses on [the 

copyright owner’s] exclusive domain . . . ‘is [a direct] infringer of the copyright.’”  

Sony, 464 U.S. at 433.  “To prove infringement,” the plaintiff “must demonstrate 

that defendants,” themselves, “‘copied’ his work and that they ‘improperly 

appropriated’ his ‘expression.’”  Hoehling v. Universal City Studios, Inc., 618 F.2d 

972, 977 (2d Cir. 1980). 

There is a critical difference between direct and contributory infringement.  

Because contributory infringement requires “infringing conduct of another,” 

Gershwin Publishing, 443 F.2d at 1162, fair use or other non-infringing activity by 

a defendant’s customers provides an absolute defense to a claim of contributory 

infringement.  “To prevail on a contributory . . . infringement claim, a plaintiff 

must show direct infringement by a third party.”  A & M Records, Inc. v. Napster, 

Inc., 114 F. Supp. 2d 896, 911 (N.D. Cal. 2000), aff’d in part and rev’d in part, 239 

F.3d 1004 (9th Cir. 2001).  By contrast, the conduct of a defendant’s customers 

“would be wholly irrelevant in an action for direct infringement.”  Sony, 464 U.S. 

at 446.  In this action, therefore, plaintiffs seek to take off the table the fair use 

defense that prevailed in Sony and spawned the home-recording industry. 

Given that plaintiffs are attempting to avoid a Supreme Court decision that 

has stood as good law for more than 20 years, it is not surprising that, as explained 



 11  

below, the district court strayed outside the boundaries of precedent when it 

accepted plaintiffs’ arguments.   

2. Cablevision Is Not Liable for Direct Infringement of Plaintiffs’ 
Reproduction Rights Because its Customers Decide What To 
Record on the Remote DVR and When To View Stored 
Programs 

 
The requirements for direct infringement in a case involving remotely 

provided services were stated by the Fourth Circuit in CoStar, 373 F.3d 544 – a 

leading case that the district court did not acknowledge.  The Fourth Circuit 

explained that: 

[T]o establish direct liability . . . something more must be shown than 
mere ownership of a machine used by others to make illegal copies. 
There must be actual infringing conduct with a nexus sufficiently 
close and causal to the illegal copying that one could conclude that the 
machine owner himself trespassed on the exclusive domain of the 
copyright owner.  
  

Id. at 550.   A service provider “who owns an electronic facility that responds 

automatically to users’ input” therefore “is not a direct infringer.”  Id.  This rule is 

consistent with the traditional requirements for direct infringement of a copyright 

holder’s reproduction right (17 U.S.C. § 106(1)), and with the holdings of those 

courts that have faced similar claims. 

 Until the late 20th Century, engaging in “conduct with a nexus sufficiently 

close and causal to the illegal copying,” CoStar, 373 F.3d at 550, was almost 

invariably a matter of physically undertaking the infringing activity.  Today, 
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however, copying instructions can be delivered via wired or wireless 

communications to a remote network server, personal computer, or other digital 

device located off of the copier’s premises, and usually maintained by a third party.  

In response to this physical and legal separation between the party who controls the 

copying decision and the party who controls the copying equipment, courts have 

clarified that direct liability attaches, if at all, only to the party who controls the 

decision to copy.  A party whose role is limited to providing the means by which 

copies are made is not liable for direct infringement.4 

In one of the first of the network-oriented cases, an Internet service provider 

was accused of direct copyright infringement based on a customer’s posting of 

copyrighted material to the service provider’s computer servers.  See Netcom, 907 

F. Supp. at 1367-68.  The Northern District of California rejected the direct 

infringement claim, holding that direct infringement requires “some element of 

volition or causation which is lacking where a defendant’s system is merely used 

to create a copy by a third party.”  Id. at 1370 (emphasis added).  Volitional control 

over the copying is necessary for direct infringement, the court explained, because 

                                                 
4 This rule is consistent with the description of copyright infringement as a 

strict liability tort.  “Strict liability” in this context means that intent is not an 
element of the prima facie case; the defendant must still engage in directly 
infringing conduct. 
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any other “theory would create many separate acts of infringement and, carried to 

its natural extreme, would lead to unreasonable liability.”  Id. at 1369.  

In CoStar, the Fourth Circuit endorsed and further explained Netcom.  

CoStar owned copyrighted photographs of commercial real estate.  It brought a 

direct infringement claim against an Internet service provider, LoopNet, that 

provided a Web hosting service for real estate listings.  LoopNet’s customers were 

loading CoStar’s copyrighted photographs onto LoopNet’s computers for display 

on the LoopNet website.  See CoStar, 373 F.3d at 546-47.  The Fourth Circuit held 

that because LoopNet only provided the means by which copyrights were being 

infringed and was not “an actual duplicator itself,” LoopNet was “not directly 

liable for copyright infringement.”  Id. at 546.  It explained that control of the 

decision to copy is required for direct infringement because “[w]ere this not so, the 

Supreme Court could not have held, as it did in Sony, that a manufacturer of copy 

machines, possessing constructive knowledge that purchasers of its machine may 

be using them to engage in copyright infringement, is not strictly liable for 

infringement.”  Id. at 549.  CoStar is directly on point here:  Plaintiffs are 

attempting to hold Cablevision liable for providing a service that enables 

consumers to decide what, if any, programming to store remotely for later viewing.   

Consistent with CoStar, the court in Parker v. Google, Inc., 422 F. Supp. 2d 

492, 497 (E.D. Pa. 2006), could not discern “the necessary volitional element to 
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constitute direct copyright infringement” where Google’s search engine 

“automatically archive[ed] [copyrighted] postings and excerpt[ed] websites in its 

results to users’ search queries,” so as to not require any human interaction by 

Google.  Id. 

Similarly, in Field v. Google Inc., 412 F. Supp. 2d 1106 (D. Nev. 2006), the 

plaintiff alleged that Google directly infringed when it showed users copies of 

copyrighted material that were “cached” on its computers.  See id. at 1115.  The 

court held to the contrary, because 

when a user requests a Web page contained in the Google cache by 
clicking on a ‘Cached’ link, it is the user, not Google, who creates and 
downloads a copy of the cached Web page. Google is passive in this 
process.  Google’s computers respond automatically to the user’s 
request.  Without the user’s request, the copy would not be created 
and sent to the user, and the alleged infringement at issue in this case 
would not occur.   

 
Id.   Thus, the court in Field held that “[t]he automated, non-volitional conduct by 

Google in response to a user’s request does not constitute direct infringement 

under the Copyright Act.”  Id.  

 These cases all stand for the proposition that “[s]omething more must be 

shown than mere ownership of a machine used by others to make illegal copies.”  

CoStar, 373 F.3d at 550; accord Sony, 464 U.S. at 437 (rejecting argument “that 

supplying the ‘means’ to accomplish an infringing activity and encouraging that 

activity through advertisement are sufficient to establish liability for copyright 
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infringement”); Grokster, 545 U.S. at 960 (Breyer, J. concurring) (“the producer of 

a technology which permits unlawful copying does not himself engage in unlawful 

copying”).   

 Unlike the foregoing decisions and this appeal, the cases on which plaintiffs 

rely involved direct infringers who had a meaningful opportunity to accept or 

reject their customer’s request for a particular reproduction.  The defendants in 

those cases made the ultimate decision to copy particular material.  Consistent with 

their primary role in the copying process, moreover, the defendants sold copies, 

rather than the means by which customers could accomplish their own copying.  

None of the cases cited by plaintiffs addressed a circumstance like this one, in 

which the customer decides whether and what to copy and the copying is carried 

out by an automated process, without a per-copy charge.5 

For example, in both Princeton University Press v. Michigan Document 

Services, Inc., 99 F.3d 1381 (6th Cir. 1996), and Basic Books, Inc. v. Kinko’s 

Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991), the copy shops solicited 

professors’ orders for copies, took possession of the materials to be copied, copied 

them to make course-packs, and sold the course-packs to students.  See 99 F.3d at 

1384, 1398; 758 F. Supp. at 1535.  Similarly, in RCA Records v. All-Fast Systems, 

                                                 
5 Under 17 U.S.C. § 106(3), the distribution of copies to buyers is itself an 

act of direct infringement.    
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Inc., 594 F. Supp. 335 (S.D.N.Y. 1984), the copy shop received customers’ 

cassette tapes, made copies of those tapes in the store, and charged the customers 

on a per-copy basis.  See id. at 337; accord Columbia Pictures Indus., Inc. v. Redd 

Horne, Inc., 749 F.2d 154, 157 (3d Cir. 1984). 

Cablevision has done nothing that constitutes direct infringement under 

these cases.  Cablevision does not choose to make a particular copy or review each 

instance of recording by the customer.  When a customer instructs the remote DVR 

to record a video program, the rest happens automatically without any intervening 

volitional involvement by Cablevision personnel.  See Op. at 14 (describing 

automated process).  Additionally, Cablevision charges the customer for the ability 

to record programming with the remote DVR.  It does not charge based on the 

number of programs recorded, or the duration or content of a recorded program.  In 

sum, Cablevision is “totally indifferent to the [recorded] materials’ content.”  

CoStar, 373 F.3d at 551.6   

The district court recognized that Cablevision’s remote DVR permits 

“customers,” not Cablevision, “to record programs on central servers . . . and play 

the program back for viewing at home.”  Op. at 1.  Still, the district court attempted 

                                                 
6 Cablevision does offer a service in which it decides what programs will be 

copied and when the copies will be available for viewing, and charges a fee for use 
of the copies that it makes.  That service is video-on-demand (or “pay per view”), 
for which Cablevision obtains licenses from copyright holders.  See Op. at 7. 
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to limit cases such as Netcom and CoStar to the supposedly “unique” context of the 

Internet, where a “free flow of information . . . makes it difficult for [Internet 

service providers] to control the content they carry.”  Id. at 28.  The district court 

saw a clear line where none exists.  CoStar and Netcom state a general rule of 

copyright law, not an exception for the Internet.7 

Internet service providers do make decisions as to the networks with which 

they will connect and the customers they will serve.  Netcom, for example, 

involved re-publication of so-called Usenet newsgroups (essentially thousands of 

public bulletin boards devoted to different topics).  Much as Cablevision decides 

what television networks to carry on its system, Netcom chose the newsgroups that 

would be available to its subscribers on their computers.  See Netcom, 907 F. Supp. 

at 1365-66 & n.4.  In both situations, once the network provider decides what 

“channels” to carry, other parties (such as a television network in the case of 

Cablevision, or persons posting to an on-line bulletin board in Netcom’s case) 

determine the specific programming.  Cablevision is prohibited by statute from 

altering broadcast programming that it carries under a compulsory license, see 17 

U.S.C. §§ 111(c)(3), 510(b), and it must carry certain local broadcast programming 

upon the broadcaster’s request, see 47 U.S.C. §§ 534, 535.  Similar to the Internet 

                                                 
7 See Cablevision’s Brief and Special Appendix for Defendants-

Counterclaimants-Appellants, 29-33 (filed May 30, 2007) (“Cablevision Brief”). 
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providers, Cablevision is substantively confronted with a “free flow of 

information” over its network facilities. 

The district court also tried to distinguish the CoStar line of cases by 

asserting that copies made by the remote DVR are more “instrumental” than copies 

made on an Internet provider’s central servers.  Op. at 29.  The entire business of 

Internet service providers, however, is providing customers access to stored 

information.  The ability to store and deliver copied files in CoStar, Netcom, or the 

Google cases was clearly “instrumental” to alleged infringer’s business. 8 

3. Cablevision Is Not Liable for Direct Infringement of Plaintiffs’ 
Performance Rights 

 
For the same reasons that Cablevision does not directly infringe plaintiffs’ 

reproduction rights when it offers a remote DVR, Cablevision is not a direct 

infringer of plaintiffs’ public performance rights, 17 U.S.C. § 106(4), when its 

customers make and view recordings with the remote DVR.  Cablevision provides 

only the means by which customers can accomplish performances. 

                                                 
8 The district court’s analysis of infringement due to transitory “buffering” in 

the remote DVR (Op. at 29-32) was likewise erroneous.  Buffering associated with 
the remote DVR’s recording and playback processes is done at the direction of the 
customer and cannot result in direct infringement liability for Cablevision.  
Furthermore, transitory buffering of the sort at issue here, which involves 
momentary storage of snippets of data, is noninfringing for the reasons stated in 
the Cablevision Brief (at 38-49) and the brief of Amici Curiae Law Professors 
supporting appellants (at 17-26) (filed June 8, 2007). 
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In addition, as discussed in appellants’ opening brief (Cablevision Brief at 

55-59), Cablevision has not made any public performance in this situation.  See 17 

U.S.C. § 101 (defining a public performance, in part, as “transmit[ting] or 

otherwise communicat[ing] a performance or display of the work . . . to the 

public”).  The district court’s conclusion that a public performance takes place 

whenever multiple individuals record the same television program, see Op. at 34-

36, confuses Cablevision’s offering of a remote capability for personal recording 

with a different service (such as video-on-demand) that offers programming.  For 

example, in Columbia Pictures Industries, Inc. v. Professional Real Estate 

Investors, Inc., 866 F.2d 278 (9th Cir. 1989), the court held that renting out video 

discs for hotel guests to play in their rooms was not a public performance, but 

rather “facilitation of the in-room performance” by the individual guests.  Id. at 

282.  Even more clearly, the concept of “public performance” does not cover 

separate private viewings of a work where each viewing involves a different, 

personal copy.  Where multiple customers view their own personal copies of a 

copyrighted work in their own homes, that is at most parallel private viewing, not a 

public performance.   

Additionally, plaintiffs’ “public performance” rights are not implicated 

simply because Cablevision delivers programming to the remote DVR via a 

separate, but simultaneous, programming “stream.”  Op. at 26.  The configuration 
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of Cablevision’s video distribution network makes no difference to copyright and 

does not create a “public performance.”  Cablevision’s programming stream is also 

“split” when a customer watches television while recording on a VCR, but amici 

know of no case suggesting that such stream-splitting has copyright significance.  

The case on which plaintiffs relied below, National Football League v. PrimeTime 

24 Joint Venture, 211 F.3d 10 (2d Cir. 2000), states simply that “each step in the 

process by which NFL’s protected work wends its way to a public audience” is a 

public performance.  Id. at 13.  NFL thus reiterated the requirement of ultimate 

presentation to “a public audience,” as opposed to separate private performances 

that occur when home users of the remote DVR call for their own stored 

programming. 

*     *     *     *     * 

In sum, if the plaintiffs have a valid copyright claim against Cablevision, it 

rests solely in the ambit of secondary liability and, specifically, contributory 

infringement.  Plaintiffs’ gambit to avoid adverse Supreme Court precedent by 

pleading direct infringement should be rejected as a basis for erasing the 

established line between direct infringement and secondary liability.  
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II. THE DISTRICT COURT’S APPROACH UNDERMINES 
IMPORTANT POLICIES 

 
 If accepted, plaintiffs’ arguments would have widespread detrimental 

consequences for the public.  Holding parties that deploy remote computer 

processing and network-based technologies liable for direct copyright infringement 

would curb innovation and harm consumers and businesses that use, or would use, 

services supported by the new technologies.  

A. Remote Processing and Network-Based Services Benefit 
Consumers and the Economy 

 
Since the dawn of the computer age, there have been several important 

“paradigm shifts” as computer-processing power and communications networks 

have evolved.  During the mainframe computing era of the mid-1960s to mid-

1980s, communications technologies did not allow widespread remote access.  

Users had to come to the buildings that housed mainframe computers.  In the 

ensuing two decades, high-speed communications remained relatively expensive 

and rare, but the plummeting costs of semiconductors and electronics gave rise to 

desktop computing.  Computers came to their users.  Today, high-speed Internet 

connections are enabling a third paradigm, network computing, in which 

information and computing power no longer reside solely in mainframes or stand-

alone desktops, but in computers that are interconnected and can be accessed by 

virtually anyone. 
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Twenty-five years ago, on-line legal research could only be done from a 

dedicated computer terminal.  It was an innovation when lawyers could download 

WESTLAW or LEXIS software directly to their own computers.  But downloading 

these bulky applications used valuable storage space and required software updates 

and reloading every time the user got a new computer.  Today, lawyers avoid those 

burdens by accessing legal research services on the Web, using network 

computing.  

 There are many examples of innovative services that employ remote servers 

and network computing.  For instance, with the click of a mouse, a consumer can 

have a photograph printed automatically at a drugstore’s self-service machine 

across the country.9  Amazon.com offers businesses the ability to reserve and use 

“virtual servers” that exist only within the computers in Amazon’s data centers – 

instead of installing conventional enterprise computers at their own offices.10  

Omnidrive offers a service that allows consumers to move files from their desktop 

into remotely stored folders that can be accessed via the Internet.11  Cablevision’s 

                                                 
9 See Walgreens Press Release, Fujifilm Adds In-Store Photo Pickup Option 

at 5,500 Walgreens Nationwide (Nov. 13, 2006), 
http://news.walgreens.com/article_display.cfm?article_id=2039. 

10 See Rob Hof, Amazon’s Virtual Computer, Business Week Tech Beat 
(Aug. 24, 2006), http://www.businessweek.com/the_thread/techbeat/archives/ 
2006/08/amazons_virtual.html (describing Amazon’s EC2 service). 



 23  

remote DVR is a service of the same type, which enables a group of end users to 

remotely control a shared device that resides elsewhere, and is superior in some 

respects to any video recorder a consumer could obtain for his or her home. 

 To the extent that consumers are able to rely on remote computer storage 

and processing, they can invest less in localized processors and software and adopt 

new products and services more quickly.  For instance, through services such as 

Apple’s .mac,12 consumers can back up the contents of their computers on remote 

servers.  This reduces the need for local storage devices and offers greater security 

and better disaster-recovery.  Instead of buying applications software, consumers 

can remotely access programs such as Google Docs & Spreadsheets,13 which 

enable users to store documents, edit them online, and share them with others, 

using a remote server and shared software that can be upgraded for all users 

simultaneously.   

                                                                                                                                                             
11 See Jessica E. Vascellaro, The Online Storage Wars: New Services Roll 

Out Deals To Entice People to Move Their Backup Files to the Web, The Wall 
Street Journal Online (Feb. 13, 2007), 
http://online.wsj.com/public/article_print/SB117132942506806612-
AFbBCIbeoOSA2_HtbG4fBCYa57A_20070219.html.    

12 See http://www.apple.com/dotmac/#tourbackup. 
13  See https://www.google.com/accounts/ServiceLogin?service= 

writely&passive=true&continue=http%3A%2F%2Fdocs.google.com%2F%3Ftab
%3Dwo&followup=http%3A%2F%2Fdocs.google.com%2F%3Ftab%3Dwo&ltmp
l=homepage&nui=1. 
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Performing tasks within a network, rather than on a local processor, allows 

users to run complex programs with portable wireless devices.  The ubiquitous 

Blackberry enables remote access to e-mail servers to recover messages, including 

large file attachments.  Consumers can download video programming, news, 

music, and games from their wireless provider’s remote servers for viewing on 

their mobile phone.  Sales representatives can check on inventory and customer 

records from the field to facilitate client transactions.  Remote processing and 

network-based computing centralize content provided by all interconnected users, 

enabling any user to access the shared information and accomplish tasks from a 

remote location. 

B. The District Court’s Approach Would Curb This Beneficial 
Innovation 

   
If Cablevision were a direct infringer because it houses and maintains the 

machines that consumers use to make recordings, then providers of similar services 

likely would be as well.   

For instance, a tourist photographing copyrighted artwork in New York and 

remotely printing the photograph in a Des Moines drugstore’s self-service machine 

would place the drugstore at peril of liability for direct infringement.  Under the 

district court’s test, the drugstore’s operation of the remote printing service would 

make the store a “copier” of the copyrighted work.  Moreover, even though the 
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tourist’s use of the photograph is almost certainly a fair use, the drugstore’s 

provision of the means of copying would be subject to a separate, fact-intensive 

fair use analysis that would include consideration of the four factors listed in 17 

U.S.C. § 107.  There would be a substantial new obstacle to innovation if any one 

of a vast number of copyright holders, having no special connection to a general-

purpose service such as remote automated printing, could bring plausible claims 

for direct copyright infringement against the provider of such a service, based on 

copying decisions made exclusively by customers of the service. 

Under cases such as CoStar, by contrast, the drugstore would not be liable 

for direct infringement because it plays no role in deciding whether to transmit and 

print the customer’s particular photograph.  Any viable copyright case brought 

against the drugstore would involve secondary liability.  In such a case the court 

could take into account the noninfringing uses of the service, as well as the 

drugstore’s knowledge of, and control over, any infringing activities. 

 The above example illustrates the perils of the district court’s rule.  Many 

remote technologies would become more expensive due to additional license fees 

paid to copyright holders, and others would be shut down because the large 

number of copyright holders with potential claims might make licensing a practical 

impossibility.  Consumers would lose access to networked services that may be 

less costly and more capable, reliable, and secure than stand-alone devices.  The 
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prospect of liability for direct infringement, based solely on participation in 

providing the means by which end users engage in permissible copying, would 

prevent advances in technology and product quality.14   

C.   Holding Cablevision Liable as a Direct Infringer Would 
Contravene Policies Underlying Copyright Law  

 
Many technologies, from cameras to video recorders and printing presses to 

photocopiers, can be used for infringing purposes, but are useful for socially 

valuable activities as well.  To avoid discouraging such technologies, courts 

recognize only a few narrow circumstances in which the provider of a copying 

technology can be held secondarily liable because its technology is used to 

infringe.  These circumstances are when:  the technology is not “capable of 

substantial noninfringing uses,” Sony, 464 U.S. at 442; the provider distributes the 

technology with the specific objective of promoting infringing uses, see Grokster; 
                                                 

14 Plaintiffs may argue that the problem is tolerable because on-line service 
providers are shielded from liability for copyright infringement by a safe harbor in 
the Digital Millennium Copyright Act (“DMCA”), 17 U.S.C. § 512.  Although 
being outside the DMCA’s safe harbor does not suggest there should be any 
liability for direct infringement, the DMCA’s protections extend only to certain 
online service providers, 17 U.S.C. § 512(k), when they perform certain functions, 
17 U.S.C. § 512(a)-(d).  Additionally, the DMCA provides covered on-line 
providers only limited protection against injunctive orders.  See 17 U.S.C. § 512(j).  
To the extent protection is available under the DMCA, it is entirely consistent with 
the position amici advance.  The DMCA expressly preserves all defenses that 
otherwise are available under copyright law.  See 17 U.S.C. § 512(l).  Furthermore, 
as the Fourth Circuit explained in CoStar, Congress specifically did not suggest 
when it adopted the DMCA that similar protections were unavailable under prior 
law.  See 373 F.3d at 552-55.  “Thus, the DMCA is irrelevant” when applying 
preexisting provisions of the Copyright Act.  Id. at 555. 
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535 U.S. at 936-37; or the provider supervises the infringing activity and has a 

financial interest in it, see A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 

1022 (9th Cir. 2001). 

 On the record facts, Cablevision could not be held secondarily liable for its 

provision of the remote DVR under any of these tests.15  That being so, it defies 

common sense that Cablevision should be held liable as a direct infringer based on 

exactly the same conduct that would be found insufficient to support secondary 

liability.  Worse than just confusing direct liability and secondary liability, the 

district court’s approach puts the two types of liability at war with each other. 

Imposing direct liability would conflict, as well, with “recurring theme[s]” 

of copyright jurisprudence.  Sony, 464 U.S. at 431.  One such theme is that 

copyright should “leave[] breathing room for innovation and vigorous commerce,” 

and not “trench[] on regular commerce or discourag[e] the development of 

technologies with lawful and unlawful potential.”  Grokster, 545 U.S. at 933, 937.  

Another is the courts’ “reluctance to expand the protections afforded by the 

copyright” where, as here, Congress has not spoken directly to the question.   Sony, 

464 U.S. at 431.  These rules ensure that scientists, engineers, business people, and 

                                                 
15 Of course, secondary liability is not before the court.  Providers and users 

of in-home devices are not parties to this litigation and could be significantly 
affected by any decision concerning the legal status of consumer uses of DVR 
products. 
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consumers, rather than judges, will decide what products and services prevail in 

the marketplace.  They should be applied here, so that products and services that 

utilize remote processing and networked computing to facilitate non-infringing 

activity have a chance to succeed.16 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

reversed. 
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